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Cuutractor Responsibility, Labor Relations Cost, aud Costs Relating 
to Legal and Other Proceedings (proposed rule) 

Dear Ms. Duarte: 

Tam writing to supportthe interim rule suspendingthe Clinton administration’s 
“contractor responsibility”/blacklisting rule (FAR Case1999-010). I also strongly 
supportthe proposedrule which would permanently revoke the Clinton administratoin 
regulation (FAR Case2001-014). 

The blaclclistingregulation imposed by the previous administration was politically 
motivated and would havecausedgreat harm to the government’sprocurement system 
andto contractorsdoing businesswith the federal government. There was no 
justification Ior including the addedcatego& of coveredlaws in the responsibility rule, 
andthe rule provided little or no guidelines to prevent arbitrary or abusive enforcement. 
The rule provided no benefit to either the governmentor federal contractors,while 
imposing extra costsand burdenson both. 

1. No justification 

IJnder the suspendedrule, any reasonableperson,and eventhe agehecresthemselves, 
would be left to wonder aboutthe most basici’dctorsto be applied& complying with the 
suspendedregulations: “What is “relevant credible information’?i Why should the 
“greatestweight” be given to adjudicatoiy decision, orders,or complaints issuedby any 

f 	 federal agency,board, or commission” regardlessofwhether’such decisionshaving any 
bearingon the offeror’s ability and capacity to perform? Why should any weight be 
givento mere “complainls’” issuedby f’ederalagencies,which are often prompted by 
unfoundedallegations of competitors, labor organizations or the like? How will the due 



processrights of contractorslo confront their accusersbe protectedbefore the 
punishTent of “non-responsibility” is levied againstthem? 

Evenworse, it is clear that the suspendedregulations would have operatedin a manner 
which directly contradicts,and in effect usurps,Congressionalmandates,particularly in 
the field of labor law. 

Finally, the suspendedregulations violate CongressionalImandatesto streamline and 
reform federal procurement. The purposeof theselaws was to make the government’s 
acquisition of products simpler and easier. ‘Theregulations would clearly havehad the 
oppositeeffect, slowing down eventhe simplest awardsbecauseit will take more time to 
addressresponsibility issuesand investigateallegations of substantialnoncompliance 
with the myriad listed laws. 

Unions in particular havedevdopcd and broadly promuted the use of so-called 
“corporate campaigns” which make useof the regulatory apparatusto target evensmall 
employersfor legal challenges,all with the objective of increasing pressureon such 
employerseither to sign a union agreementor le~e the marketplace. 

2. * The Suspended Regulations Are Arbitrary and Capricious. 

The suspendedregulalions would haveincorporateda host of other laws that are not 
relevantto contractperformance. There is no rational basisfor this change.According to 
oneagencyofficial, eachagencyresponsiblefor the various new areasof law would have 
to establisha systemwhereby contracting officers “can obtain specific, detailed 
information on decidedcases,”including “the agency’s position as to whether was 
‘substantialnoncompliance’ or a clear violation of law.” 

Of course,no suchsystempresently exists,nor is there any budgetary authorization for 
sucha cumbersomeand espensivesystemto be established Under such circumstances, 
the responsibility determinationsissuedby contracting offkers can only have arbitsary 
and capriciousresults. , 

The suspendedregulations contain no explanation of the needfor the certification 
requirementwhich, for many contractors,will be almost impossible to fulfill. Many 
contractorshavedozensof locations wlthin the United Statesrun by different divisions or 
subsidiaries. Certifying compliancewith every law specified by the suspendedregulation 
would require internal tracking, recordkeepingand reporting far beyond current norms. 
No single official at any but the smallest companiesis presently able to lceeptrack of 
iheir contractors’compliancewith all applicable laws and haveno reasonto do so. 
Incorrect submissionswill raiseIhe specterof ltdbility under fedem law. 

E’ 3. There was no benefit to counterbalance the costs associated with the 
regulation. 
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In promulgating the regulation, the previous administration never formulated a 
cost/benefiranalysis. Indeed, there appearto be no measurablebenefits, asthe federal 
agenciesagreedthat the contractor responsibility regulalions in place at the time the 
regulationswere originally suspendedwere adequateto protect the government’s 
interests. l‘he Clinton administation’s blacklisting regulations would haveraised the 
costsof doing businesswith the governmen1,and raisedthe costsof procurement for 
every feder,li agency, without any correspondingbenefit. 

Conclusionr 

1believe th& the proposedrule will restoresanity to the processof con&acting wilh the 
federal govrxnment. The government’sinterestsare more than adequatelyprotected by 
the procurementsystem; the blacklisting reglllation would havedone harm to this system. 
By permanentlyrevoking the blacklisling rule, the federal government will avoid the 
easily foreseeabledifiiculties of delay, additional cost, favolilism and others. 

It hasbeenwidely reportedthat the genesisof the suspendedregulations was political in 
nature. It remainsvital, however, that the procurementprocessbe free f?om politics and 
that therebi-no favoritism towalds specialinterests. In particular, the federal 
governmenthasalways mainlained a position ofabsolute neutrality on labor issuesin the 
award of governmentcontracts. The contractorresponsibility regulations would have 
destroyedthat neutrality and would tlirn every procurement into a political football. 
Future offekorswould be subjectto p&entially disqualifying chargesunder an 
inestimable number of laws, having 113bearing on their ability to perform, and dependent 
entirely on 1he negativeagendasof labar unions and competitors. 

The FAR Ca)uncilhasthe power and the obligation to rise abovepolitical considerations 
in order to protectthe procurementprocessfrom being undermined. The suspended 
regulations areblatantly unlawful and will createunnecessarydistractions from the 
govermnem’slong term procurementobjectives. I supportthe suspensionof the 
blacklisting regulations, and I supposlthe rule that permanently revokes them. 

Sincerely, 

P 


